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BEFORE THE VICTIM COMPENSATION AND GOVERNMENT CLAIMS BOARD
' OF THE STATE OF CALIFORNIA

In the Matter of the Claim of:
Dennis Cerrano

Claim No. G 513586

Notice of Decision

-

On September 19, 2003, the California Victim Compensation and Government Claims

Board adopted the attached Proposed Decision of the Hearing Officer as its Decision in the above-

Date: September ;lp ~ 2003

11-

 referenced matter. The Decision became effective on September 19, 2003.

@x&f/@m CZ//@\

CATHERINE CLOSE

Interim Executive Officer

Califormia Victim Compensation
and Government Claims Board
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BEFORE THE VICTIM COMPENSATION AND GOVERNMENT CLAIMS BOARD
OF THE STATE OF CALIFORNIA

In the Matter of the Claim of:
' Praposed Decision

Dennis Cerrano Co (Penal Code § 4900 &1 5eg)

_At;omei/

Cliin™No. G 513586
A hearing on this claim was held on May 16, 2003, in Sacramento, California, by

Judith A, Kopec, Hearing Officer, who was asmgned to hear this maLter by the Executive Ofﬁcer of the

'Vlcum Compensation and ‘Government Clanns Board {Boa:rd) _ '

. The claimant, Dermnis Cerrano, was present and was represented by George Alonso,

The Attomey General was 16p1'68611t8d by Deputy Attomey Generai Michael Farrell.
Pmdmgs of Fact

1. Dennis Cerrano was convicted of violating Penal Code section 288(a) [ Lewd and

lascwmus act upon a child under the age of 14] an May 26, 1998 and was sentenced to six years in

state prison. He was mcarcelated untﬂ hls temporary release on his own recognizance on October 27,

1999 On September 20, 2000 Mr Cerrano Was dlSGhEi ged from the jurisdiction of the Depaﬂmant of

Corr E?L,UOnb by an order grantmg his petition for writ of habeas corpus.

2. Because the question of whether Mr. Cerrano filed a timely claim is at issue,

Mr. Cerrdano’s filings with the Bozrd must bs examined in detail. The Grst claim filed by Mz. Cerrano

-is dated December 20, :,_’ZOOO, a.nd was received by the B;:‘Jard on Decer._ribe‘r 21, 2000, The first sentence

! Thls hearmg resulted from » stipulated order dismissing a petition for writ of mandate in which the Board agreed to hear

] M Cerrano’s claim on the issue of timeliness and/or the merits,

._1_‘
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of this claim states that Mr, Cerrano is malgnc a alalm against the California Department of

| Corrections. It requested specific damaces for Mr, Cerranio’s treatment while in prison, stich as not

calling his farnily when he suffered  heart attack, totaling $88,000. The Board’s Government Claims

Division responded to this claim in a vanety of ways, all of them treating it as a-tort claun against a

bt

state or local government aUency 7

3. Joshua A. Zlotlow Attorriey, filed a claim on behalf of ¥Mr. Cerrane, dated

March 6 2001, and received by the Board on March 7,2001. The claim, addressed to the County of

Scolano, California DEpartment of Corrsctions and the California Board of Control, statés,ﬂ;ét it is
based on injuries Mr. Cerrano sustained due to the conduct of the County of Solano and misconduct of
c:;rtziin County employess and agents. It alleged that a writ of habeas corpﬁs was graptéd on .
september 20, 2000, based on evidence that Mr. Cerrano was convicted based on false testlmony It
alleged that the County knew or shouid have known thaf the testimony was false, was 11eg11gent i its

mvestigation, and falsely arrested and impriscned Mr. Cerrano. It also alleged thai the Cahfomla

| Departfent of Con‘ecuons falsely Impnsoned Mz, Cerrano. The claim stated that M. Carrano 5

convmtmn was vacated because he was found t0 be factually mnocent The cIaJ_m spec1ﬁcally named a
Deputy D1stnct Attorney and seeks general damages against Solano County. It also seeks special
damages, but does not expressly identify the entity or 1nd1v1duals ﬁom which they where sought. ==

4 Mr. Zlotlow filed another claim; datsd and reoewed by the Board on March 13, 2001,

that was substantlal]y similar to the claim described above in pdragraph 3. Uniike that clatm, it stated

that Mr. Cerrano was en‘utled to statutory damages because he was iinprisoned and subsequen‘cly found
mnocen’t ' ' _ " |
5. Mr. Zlotlow filed another c1a1m dated and received by the Board on Aprll 26, 2001
This claim was captloned “amended claim for damages,” although the body of the document refers to
“this claim” aﬂd not “this amended claim.” For the first time, a claim filed by or on behalf of Mr.

Cerrano specifically referenced Penal Code section 4904, As in the prior claims, it alleged -

The claim referenced the Solano County Court, the Vallejd police department, and the District Attomey, so Board staff
apparently treated it as a claim against local government agencies in Sclano County as well 4s a ¢l

S

: ..

aim agamst a State agcncy
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| wrongdoing by the County of Solanc and its employees, but, for the first Ume it alleged the specmo

elements required by a claim under Penal Code section 4900 ef seq.

6. At tral, nmeayear ~0id Falon. Jobn testified.that Mr. Cerrano touched her with his hand
out51de her clothing in her pubic area while she was in her bedroom, Falon alse testified that  --
Mr. Cerrano touched hér a prior time when they lived at another house. On that occasion, M. Cérrano .
came intc;‘ hey bedroém to help her with a computer game. She was Iayiﬁg down, half asleep. She falt .
something touch her over her clothes between her lags. |

7, Accordmcr to the crime report Falon told an officer that Mr. Cerrano camme into her
bedr(}om and touched her vaginal area with 111S hand. She told the officer that Mr Cerrano touched her,
under her pantle-s and put his firer in her vaginal area. This occurted a week before the repofc. She
later told the ofﬂcér that Mr. Cerrano touched her Vagingl area over her clothing that day. Falon’s
mother told the officer that she was in her bedrbom; heard a muffled scream from Falon’s room, weat
to F alon’s. room, and saw Mr. Cerrano “streal by.” She took Falon into the bathroom and inépected

her vagina, which was red and raw, She sent Falon to a neighbor’s 11ouse and confronted Ml Cerrano.

_She and Mr. Cerrano got into 2 heated argument and a neighbor called the police, Mr. Cenano was

arrested.

o 8.“ On'the same day the police came to the house, Falon was examlned at Sutter-Solano
Medical Center. The Suspected Child Abuse Medical Report noted that F alon reported that she got
touched in her ¢ ‘privates” and was fouched on top of her ¢lothes. The medical report noted redness
around the yag{ﬁal area. The 1‘epbﬁ mdicated that "ghere were physical findings consistent with the
history. | |

9. Two weeks’ later, Falon told a de{ective a sirmilar account about Mr. Cerrano touching
her over her clothes in her vaginal arza. Falon told the detective that at their new house Mer. Cerrano
touched her vaginal area and put his ﬁngers m her vagina, .

10, Mr, Cerrano has conmstenﬂy and repeatedly denied touohmg Falon. The day after he
was arrestﬁ:d he took a computer voice stress analyzez gxamination whlch did not show any deceptlon

When he was asked if he touched Falon’s vagina.

I'1. Ina statement dated June 22, 1999, while Falon was living in North Carolina, she

| recanted her prior statements and testimony. She stated that the night the police were called to the

-
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asked who had been touching her. When Falon answeré&', “Nebody,” her mother slapped her. Ter

| that Falon told her that Mr. Cerrano never did anything to her. Falon reported to Ms. Wﬁhams that her

mother often checked Falon’s genital arsa and asked who was doing things to her. Falon wag Uettmg

; beheves that Falon was now telling the truth because she 1s living in a safe place with her . [

Louise John and her daughter, Falon, to live in “the house with him and his wife. He testified that he

Falon. After further cross exammatlon he testlﬁed that he often took Falon to school and picked her

a]ked with Falon when he was driving her to or from school He testified that he never went into

|l house, ber mother calied her into the batb_room,‘ told her to pull down het pants and uncerwear, and

mother repeated the same question and slapped Falon when she said that nobody touched her. Falon - -
stated that she blurted out the name, “Dennis,” so that h‘er mother would not it her anymore, She said
that Dennis was the first name she thdught of Falon stéte:d she told the police that Dennis touched her
because she was afraid that f her mother found out she iied, she would beat her up aga.m

12. In a statement dated June 72 1999 Joycs Williams, a mental health counselor, stated

3

terrified by these questions and realized she could stop them by naming a name. She chose

iir, Cerrario’s name becaiise he sometimes took care of her and he lived in the house with them.
Ms. Williams opined that based on the information she had from Falon and her observations of her,

Mr. Céﬂano did not abu:%e Falon. Ms. Willi:—lms reported that after Falon disclosed that she had 1i ed,

. Falon s mood improved and she stopped havmg the type of nightmares.she had- oefore Ms. Wllhams

grandmother _ o _
13 Mr, Cerranc téstified that When hl& daughtel moved out of the house, he mnvited

knew Faloa’s mother as an acquamtance thlough mutual ﬁlends He felt sorry for Falon becanse he
saw her sleepmcr on the floor at various hous.es Although he saw Falon 10 or 12 times before she

W.
lived in his houe, he never spoke with her before she and her mother moved in.

14 Mr, Cerranc testified that chter F alon and her mother moved in, he was never alone w11‘.h

up. He described himself a3 being a “taxi cab” for Falon. He then stated that the only time he was

ever alone with Falon was When he took her to and from school Mr, Cerrano tesuﬁed that ha never

Falon’s room. Mr. Cerrano testified that the only time he ever touched Falon was one or two 1111163 on

the shoulaer so that he could pass by as he walked past her in the hal Iway.

R RE AL RS SR g LR U Dt e
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13. According to Mr. Cerrano, he was cutside working on a car with a friend before the

pohce arrived. His wife, Falon, Falon’s mother, and another man, Otis, were in the house. Otis came

outs1de to ask Mr. Cerrano for a cotton swab that he needed to tdke drugs. Mr, Cerrano went into the
bathrot)m, which was located between Falon’s and her mother’s bedroorss, and.then returaed outside.

Two of Ms. John’s friends attacked him and the police arrived. The officer told Mr. Cerrano that

Ms. John said that he may h-:z‘we molested Falon.
16. Inalstter from Solano County Deputy District Attorney Nancy York, who filed the
chargeg against Mr. Cerrano, the wm of habeas corpus was unopposed because F alon was living with

he1 -step-grandmother who would not aIlow her o retumn to California. Ms. York stated that when she

mterwewed Falon, she was hvmg with a relative, not with her mother. She also stated that at the time

of the writ proceeding, an inv esugator learned that Falon’s mother wanted Falon to return to California
to take care of her other children. Ms. York opined that she believed that Falon was telling the truth
originally. In 2 letter from Solano County Deputy District Aﬁbmey Anne Launt, who conducted Mr.
Cerrano’s trial, she Qpinéd that the J Llry’s verdict was irue and correct.

: 7 Determination of Issues
1. A person convicted and impn'soned fora fel-ony.may submit a claim to the Board fof
pecuniar:y iﬁjury;sustained thiough his erroneous conviction and imprisonment, (Pen‘ Code, § 4900 )
The claim ﬁ‘zﬁst be ﬁleﬁ within “. . six months after judgment of acqmttal or discharge given, or after
pald.Ol‘l granted, or after release from imprisonment.” (Pen. Code; § 4901 ) The regulation govammg

the content of a claim requires that__the claim include the date of the iatest of the four events that mark

-the beginming of the six months’ filing period. (Cal. Code Regs,, tit. 2, § 640, subdiv. 5.)

Accordingly, if more than one of the events occur, 2 claim must be filed within six months of the last
one. There was no judgment of acquittal or parden granted in this matter. In order o be timely,

Mr. Cerrano was required to file his claim within six months after discharge given or release from

i unprlsonmunt whichever is latest

2 On October 22 1599, an order was entered releasmo Mr. Carrano on his own

Lo

recognizance pending a hemno on &n Order to Show Cause on his Petition for Writ of Habeas Corpus. -

He was released from prison by the California Department of Corrections {CDC) on Detober 2’7, 1999,

Six months from Mr, Cerrano’s release from Imprisonrent was April 26, 2000.

!
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3. Penal Code section 4903 does 'noi‘ indicate what constimtes a discharge for the p{ﬁpdse
of triggering the ﬁlmo period. The term is used in a variety of sections in the Penal Code. A |
defendant is discharged after a preliminary hearing if there is insufficient evidence that a pubhc
offense was committed or that the defendant commitied i, (Per. Code, §871.) A defendant is L
discharged after the jury is diséhaiged because the charged offense oceurred outside the jurisdiction of
the State. (Pon. Code, § 11 14) A defendant (s discharged 1f the j Jury is dlscharged because the e
charged facts do not constitute a pumshable offense, unless a new information or 1nd1ctment canbe
framed upon which the defendent could be donwoted. {Pen. Code, §1117.) As used in these
circumgtances, discharge of !.fhe defendant is syﬁonymous Wﬂ:h the dismisgal of the criminal chargs. In

other circuumstances, dischar’ge connotes discharge from custody. Ifa demurrer is sustained and an

,amendment 18 not permitted to the accusa.tory pleading, the defendant is discharged 1f he is in custody. .

(Pen. Code, § 1008.) If a monon to set aside an indictment or information is granted and the deﬂandant
is in custody, the defendant 18 discharged (Pen. Code, § 997.) If discharge was used i in Penal Code

section 4903 to connote d1schzu ge from physical custody, it would be redundant, since release from

'-1mpnsonmem 1ndependently sta.rts the time period for filing a clalm Accordmﬂy, dlscharge for the

1 purPOSe of tuggenng the ﬂlmg penod under Penal Code seotzon 4903 is the dlsmlssai of charges

discharging 13 defendant from a pending onmmal proceedmg .
4 Mr. Cerrano was d13c,11arged on September 20, 2000 when the writ of habeas corpua

was granied, his judgment of conwctlon was vacated, a:dd thé action was dismissed. Six monﬂls from
his discharge was March 19, 2001, Since six months from Mr. Cerrano’s telease from pn'son was "
April 27, 2000, he needed to file his clairh no later than March 19, 2001, six months fromhis
discharge,

5. The first claim filed that specifically stated that 1t was filed under Penal Code sectlon .
4904 was received by the Board on Apnl 26,2001, In order to fmd that Mr. Cerrano filed a tlmelv :

clalm under Penal Code section 4900 et seq., 1t must be detenmned that elther one of the 68.1'1181’ filed

'tclalms was a cognizable claim, or the clajm filed on April 26, 2001 was a permissible amendment Qt

an earlier claim,

7. Penal Code section 4903 estabhshes the requirements for a successful claim. The |

claimant must prove (1) that the crime with which he was oharoed was either not committed at all, or,
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25 on December 21, 2000 did not substantlally comply with the claim filing requirements for a claim
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if committed, was not commnted by him; (2) that he d1d 00t by any act or omission on his part, either
| 1ntent10nally or negh gently, contributé to the bnnvmg abbut of the arrsst or conwctlon for the crime;
and (3) the pecuniary injury he sustained through his erronéous conviction and imprisonment.

8 A clalm must be filed in substantlally the form estabhshed bin} T.he Board®s regulatiens.

(Cal. Code Regs., tit, 2, § 640.) It must includs the amount of the claim; the name cf the felony for
which the person was convicted; the title of the court in which the conviction occurred the date of
conviction; the length of sentence 1mposed the prison in which the sentence was served; the length of
time and dates of incarceration; facts showing the three elements required by Penal Code saction 4903;
and the date of the judgment of acquittal, chsclzal 28, grant of pardom, or release from 1mprisonmeﬁt,

whmhever 1s latest. (Ibid.) _
9. This claim is not governed by the Tort Claims Act. Nevertheless, the law goveming

other claims against the State may offer guidance. The purpose of the government claims ﬁlmg

G req wirements is to provide the public entity sufficzent mformation to aﬂow it to investigate c}alms and

settie them without the expense of litigation. (City of San Jose v. Swpeﬂo; Court (1974) 12 Cal.3d

T s 447 455, 115 Cal.Rptr. 797, 802.) In spite of this need to gel sufﬁment information from a claim,

substantial compliance with the claim fillng requirement , rather than perfect compliance, may be

| sufficient. (Jd 12 Cal.3d at p. 456, 115 Cal. Rptr. at p. 803. ) Even so, failure to coruply with a

18 || particuiar statutory reqmrement is not substaniial comphance “. .. [S]ubstantial compliance canmot be

: 19 ‘|| predicated upon no compliancs. [Citations omitted. 1" (Bid.) The following standard governs the

20 'j| sufficiency of 2 government claim; “Is there some compliance with all of th_e statutory 1equ11 erments;

21, and if $0, 15 this compliance sufficient to constitute substantial compliance?” {ld. 12 Cal.3d at p. 457,

2 || 115 Cal.Rpir. at p. 803.) This seems a reasonable standard to apply to claims filed under

2 || Penal Code section 4900 er seq.
10. Based on Fmdmos of Fact, paragmnh 2,1t is found that the claim. fﬂed by Mr, Cclrano

26 ‘undm Penal Code sectlon 4900 et seq.. It sought compensation for wrongdoing by Solano County and

the CDC. Although it alluded to Mr. Cerranc’s unlawiul 1 111c>arcerat10n the gravamen of the claim

28 requested tort damages against Solano Coumy and the CDC. Even if viewed in the light most

29 7| favorable to M. Cerrano, the claim chd not allege the requisite facts. It jncluded the amount being

=7
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requested, the name of two prisons in which ha ‘was Incargerated, and the date his conviction was
vacated, Howaver the most important facts, those necessary to.establish the required statutory
elements, were not alleged. .
11. Based on Findings of Fact, paragraph 3, it is found that the clalm filed on

March 7, 2001, by Mr. Ziotlow on behalf of Mz, Cerrano did not substantlally comply with the clazm
filing requirements. Even when viewed most favorably to Mx. Cerrano, the claim did ot allege the
requisite facts, Tt aﬂeged the amount requested; the felony; the date of conviction; the sentence;
pecuniary injury; and the date of discharge. Tt did not includs the prisons in which he was
inca;rcerated the length of tlme cr dates of i mcarcerat;on or facts showing that he neﬂ:her mtentlonaﬂy
nor negligently contributed to his arrest and conviction, Itis a claim based on negligence and
|} intentional torts of false arrest and false imprisonment, which involve factual and legal issues separate
and independent from the factuai and-legal issues mvolved in 2 claim under Penal Code séction 4900
et seq. (See Janis v. California State Lotiery Commission (]998) 08 Cal App.4® 824, 833 80
Cal Rptr.2d 549, 554, ) 7

' 12. Based on Findings of Fact, paraoraphs 3 and 4, 1t is found that the clanrn fited on
Ma.rch 13, 2001, by Mr. Zlotlow on behalf of Mr, Cerrano d1d not substantially comply with the claun '
fling requirements. Its statement that the clalmant was entitled to statutor_y damages because he was
| 1111pnsoned cmd found i innocent did not cure the defects described above in paragra.ph 11

_ 13 ¥ In contrast with the provisions S the Tort Cleims Act, there is nd provision authorizing ]
a clamm filed dfter the statutory filing period to amend and relate back to a previousty-filed claim.. (See
Gov. Gode, § 910.6.) This failure to authorlze such an amendment indicates legislative intent not to
permit it. (See City of Port Hueneme ». City of Oxnard (1959) 52 Cal.2d 385, 395,341 P24 318,395)
In addition, allowing a series of flings to collectwely constitute a claim wnder the c1rcumstances found -
here would make it dlfﬁcult to determine which statute of lmutatmn applied or when the statute of
' hmltatlons began to run, (See Skaefer Dixon Assoczares v. Santa Ana Watershed Project Authority
"‘(1996) 48 Cal. App. 4”‘ 524, 535, 55 Cal, Rptr 2d 698,705) Ttis detenmned that the claim filed on :
April 26, 2001, was not tlmely filed. _ . '
14, Assuming for the sake of argumeﬁ’g that Mr. Cerrano filed a timely claim, it must be

determined whether he met his burden of proof. The ¢laimant has the burden of proving his innocensg *. +-~

o .
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| by a preponderance of the evidence. {Diola v. Boam’ ofControl (1982} 135 Cal.App.3d 580, 588 ﬁ1 7

issues, (Ca Code Regs., tit. 2, § 64] J) .
15. Contrary to Mr. Cerrano’s repeated allegations in his many fi ilings, he has never heen
determined to be imocent of ths crime for which he was convicted. The writ of habeas COTPUS Was
granted based on new evidence that cast fundamental doubt on the accuracy and reliability of the
earlier conviction and pointed unerringly to the innocence of the defendant. But a habeas proceeding'
1s not a determination of innocencs and the granting of the Wﬂt does not.constitute an acquittal, |
(In re Cruz (2003) 104 CaI.App.4"' 1338, 1346, 129 Cal. Rptr 2d 31, 37.) The proceedmg 15 designed
| to correct an erronsous conviction by Invalidating the conviction and restoring the defendant to the
posltlon he would have been in if there had been no trlal and conviction, {({bid) The gTantmg of the
writ vacating the conviction is found to be Justified because the newly-discovered evidence was not
presented to the jury, not because the evidence would have compelled an acquittal if the jury had
cousidered it. (Ibid.) In essence, by granting the writ of habeas co1pus the court determined that a
CORVICleI] without the jury considering the new evidence was an injustice, (/d. , 104.Cal. App.4" at p,

1348, 129 Ca Rptr2d atp. 38) Wben it granted the writ, the Court did not find that the evidence at

it-had con51dered the newly-discovered evidenze. {d., 104 Cal App.4™ at p. 1348, 129 CaI.Rptr.Zd at

19 {[p. 39.)

20 16 Also contrary to What Mr. Cerrano repeatedly alleged the writ of habeas corpus was not
granted because his conviction was bascd on false testimony, Wblle a writ of habeas corpus may he

granted on the ba51s of false ¢vidence, thisis a distinet basis for relief that Was not at issue in this case.

23 [| (Pen. Code, § 1473; In re Wright (1978) 78 Cal App.3d 788, 802 144 Cal. Rptr 535, 544.)

24 17. The reccrd inclades a transcnpt of Falon’s testlmony attrial as well as the testlmony of
25 [|the Vallejo police officer who reported to the scene and interviewed Falon. Their tesnmony was

2 ’subject t0 cross exammatlon The record also includes 2 notanzed statement by ]E'alon recanting her

allegations and a notanzed Statement by her mental health counselor opining that Falon vras not abused
by Mz, Cerrano. Alt though these notapized statements call into question Falon’s SWOrD testlmony, therr

weight is diminished becanse they wete not subject to cross examination. The therapist’s opinion that

185 Cal.Rptr.2d 511, 516 fu 7 ) The Board may considet any information that it deems relevant 1o the

irial was msufﬁolent {0 support a conviction, or that a reascnable jury could not convict Mr, Cerrano if

[
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1| Falon’s éubsequént statement is trustworthy becausé sﬁ:feels safe because she no longer lives with he
mother is undercut by the infozmétibn that F al'on, did riot want to return to her mother? § custody:

18. Mr. Cerrano’s testimony is given little weight. His: bias is obvious, sincé he would be
awarded a significant sum of money if the clajim Wére allowed. His expression of concern for Falon
that led him to invite her and her mother to live-with him éarmot be reconciled by his seeming
disregard for her once she moved nto his home. He mitially testified that he was never a}lone Evith'
Falon; he chénged this to say that he was a “taxi cab” for her, regularly driving her to and f;rqm school.
In s%jite of this, according to Mr. Cerrano, heﬂneVer talked with her while dn’vifig her around; he never
went info ker room; and he only toughed her once c;r twice as he passed her in the hallway, This is
inhel.:ently unbelievable. It defies reason that while having seemingly sincere concern about Falon to
\;fglcome her into his House, he Would virtually ignore her because, as he testified, he “didn’t want 1o
get in their business..” . | |

19. After carefully and thoroughly examining all of the evidence in this case, there ig

nsufficient evidence that Mr, Cetrano is innocent of the crime for which he was convicted.

. Ovrder

The claim under Penal Code section 4900 seq. 1s denied.

Date: - September 7,2002 _ : i
C \. KOPEC
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